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Introduction

Before analyzing crimes under the category of ta'zir, it is essential to first understand
its linguistic and terminological meanings.

“Additionally, the word il (ta'zir) also conveys the meanings of 'to give
punishment, reject, prohibit, and assist.' Ta'zir is also used as a form of punishment for a
crime. In this case, the word is derived from the verb JJ®(azzara), meaning 'to give
punishment' or 'to discipline. (Egypt: “Vuloq al-misriyya, 1907)”

Additionally, the word »3 also conveys meanings such as “punishing, rejecting,
prohibiting, or assisting.” In legal contexts, ta’zir refers to a form of punishment for a crime.
It is derived from the verb ‘azzara (L)), meaning “to discipline” or “to give correction.”

According to the Uzbek Explanatory Dictionary, ta'zir is explained as “punishment,
reproach, reprimand, admonition, chastisement for a past mistake or sin.”

Methodology

The term ta’zir is mentioned in three verses of the Qur'an, where it is used with the
meaning of “to honor, respect, or support.” For example, in Surah Al-Fath (48:9): “So that
you may honor and support him (Muhammad).” Similarly, in Surah Al-Ma’idah (5:12):
“You shall believe in My messengers, and honor and support them.”(Mansur, 2024) In
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Surah Al-A’raf (7:157), it is mentioned: “They believed in him, honored him, and supported
him.”

The Figh Encyclopedia published in Kuwait explains that ta’zir means "to reject, stop,
assist, or discipline." It is called tazir in the context of criminal punishment because it serves
to prevent the criminal from repeating the offense.

Regarding the technical meaning of ta’zir, we can state the following: “Tazir in Islamic
jurisprudence refers to a discretionary punishment that is obligatory when a crime is
committed that infringes on the rights of Allah or individuals, but does not reach the level
of hudud or kaffarah punishments, and its specific amount is not fixed.”

In the commentary on Burhan al-Din al-Marghinani's al-Hidayah by Abdulhay
Lakhnawi, ta'zir is defined as a criminal punishment that does not reach the level of hudud.
Essentially, it is a form of discipline or correction. For instance, if someone insults or
slanders another person with a word that does not warrant the application of hudud, it
becomes obligatory to apply ta'zir. In a narrower sense, ta'zir is often understood as
flogging, but in reality, the forms of ta'zir in Islamic law are diverse, as outlined in the Uzbek
Explanatory Dictionary, ranging from admonition, reprimand, and fines to imprisonment,
deprivation of certain rights, pardon, compensation for damages, and other forms
(Munawaroh, 2019).

Islamic jurists have expressed various opinions regarding crimes subject to ta’zir and
the types of punishments associated with them. For example, Abu Yusuf mentioned: “------
”. Another group of scholars holds the view that ta’zir is a type of
punishment prescribed by Sharia for all sins (ma’siyah) that do not reach the level of hudud
or kaffarah (expiation). Additionally, the circumstances of the crime and the guilt of the
accused influence the type of ta’zir punishment (Kamalludin, 2022).

Imam Ala' al-Din al-Kasani, a Hanafi scholar, in his book Bada'i al-Sana'i fi Tartib al-
Shara’i, highlights the distinctive aspects of ta’zir punishment, stating: "The primary
condition for imposing ta’zir in Sharia is that the person commits an offense that does not
warrant hudud punishment, whether it infringes on the rights of Allah or those of
individuals. In such cases, ta’zir becomes obligatory. For example, if a person slanders a
Muslim with insults other than adultery, such as calling someone a 'fasiq’ (sinner), 'usurer,’
'thief,' or 'disbeliever,' these words cause psychological harm and damage the person's
reputation, leading others to potentially believe these accusations (Scolart, 2019). To protect
the honor and dignity of the victim, ta’zir is imposed on the slanderer.”

If someone insults another person with words like “you pig” or “you donkey,” no
punishment is required. This is because such words do not actually insult the other person
but rather degrade the speaker themselves (Mojtahedi, 2021).

Another key condition for imposing ta’zir is that the perpetrator must be of sound
mind. When this is established, ta'zir punishment applies regardless of whether the
individual is free or enslaved, male or female, Muslim or non-Muslim, adult or minor.
However, in the case of minors, punishment is imposed for moral correction, not criminal
liability. This is because minors or individuals with mental impairments are not considered
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legally responsible for their actions and are instead regarded as a group that needs to be
guided toward proper behavior (Alam, 2022).

The severity of ta'zir must not exceed the level of hudud punishment. As a result, the
two Imams, Abu Hanifa and Abu Yusuf, hold differing views regarding the maximum
number of lashes for ta’zir. Abu Yusuf (may Allah have mercy on him) stated: "In Sharia,
the call for duty is primarily directed toward free individuals, so we apply this principle in
the case of ta’zir. For instance, when a free person commits gadhf (false accusation of
adultery), they receive 80 lashes, but in ta'zir for a similar crime, they receive 79 lashes.”

Imam Abu Hanifa (may Allah have mercy on him), however, holds that the maximum
number of lashes for ta’zir is 39, which is less than the 40 lashes prescribed for slaves in
hudud cases. He explains that the Prophet (peace be upon him) used the term hudud in an
indefinite form, implying that the prescribed punishment for slaves is 40 lashes. Thus, it is
prudent to not exceed this limit and to adhere to the principle of caution in legal matters.
Following Imam Abu Hanifa’s ruling ensures compliance with the hadith and prevents any
violation of the legal limits set by Sharia (Royani, 2021).

When considering the method of administering lashes as part of ta’zir, the following
points should be noted: The lashes must be forceful enough for the offender to feel pain.
Scholars have explained that the purpose of the initial strong blows is to concentrate the
strikes on one part of the body without spreading them to other areas. Some jurists argue
that the goal of these strong lashes is to cause pain and discomfort (Afzal, 2021).

Result and Discussion

There are two main purposes behind the forceful application of ta’zir punishment:

1. In ta’zir, the punishment serves the purpose of deterrence and warning, without
providing expiation for sins, and separate repentance is required. In hudud
punishments, however, both deterrence and expiation are present. As the Prophet
(peace be upon him) said, “The hudud punishments serve as expiation for the sinner’s
sins.”

2. Since ta'zir focuses solely on governance and deterrence, the lashes are administered
with more force than in hudud cases. The number of lashes in ta’zir is fewer, but their
intensity is greater to ensure the goal of deterrence is achieved.

Regarding the execution of ta’zir, the victim has the option to forgive the offender,
reconcile, or pardon the crime. Since ta'zir deals with individual rights, these rulings can be
applied. This means that the lashings associated with fa’zir can be waived through
reconciliation initiated by the victim (Rahmawati, 2023).

Another important aspect is that, like in cases of gisas (retaliation), the heirs of the
victim also have rights concerning the application of ta’zir. The principle of “tadakhul”
(interference) does not apply in ta'zir cases, as individual rights are involved. However, this
principle is applicable in hudud punishments. In ta’zir, the accused has the right to appoint
a guarantor (lawyer) to represent them. If no guarantor is provided, the accused may be
detained until witnesses are proven to be just (Adua, 2024). The right to a guarantor in ta'zir
cases is granted to ensure the protection of the individual, as the matter pertains to personal
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rights. In contrast, in hudud cases, no guarantor is needed because certainty of guilt is not
required. Additionally, in fa’zir, temporary detention may replace corporal punishment if
necessary.

The process of resolving crimes subject to ta’zir involves ensuring the accused’s rights,
including the right to confess guilt, present evidence of innocence, or deny the charges
altogether. In such cases, the judge must be informed. Male testimony is typically accepted,
although some scholars like Hasan ibn Ziyad have expressed opposing views. The majority
view is correct in accepting testimony, and certain letters between judges can be accepted
as evidence (Al-Ansari, 2023).

In the book Al-Fatawa al-Hindiyya, another aspect of ta’zir is highlighted, stating: “Ta'zir is
divided into two categories in terms of the rights involved: the rights of Allah and the rights
of people.”

1. Ta’zir for the violation of Allah's rights.

2. Ta’zir for the violation of people's rights.

For the first type, when ta'zir is applied for violating Allah's rights, it must be enforced
once the crime is proven, and it cannot be waived, unless it is established that the criminal
has stopped committing the offense. Additionally, if someone openly commits a sin, all
Muslims have the right to enforce ta’zir on that person. However, if the crime is discovered
after the fact, only the ruler has the authority to impose ta’zir. Since ta’zir pertains to civil
matters, it requires the testimony of two men or one man and two women. For example, if
a person claims they were insulted or beaten by another and files a lawsuit in a Sharia court,
saying, "I have witnesses for this matter and need a guarantor,” the court will provide a
guarantor for up to three days. After presenting witnesses, the guarantor stays with the
plaintiff until the witnesses testify. Once the witnesses are found to be just and reliable, ta’zir
is imposed on the offender.

In the book Mukhtasar al-Wiqayah, the laws and regulations concerning ta’zir are
elaborated in detail. Crimes that fall under ta’zir are established in the Qur'an and the
Sunnah of the Prophet (peace be upon him). Allah states in Surah An-Nisa, 34: “... strike
them (lightly), but if they obey you, seek no further means against them.” Abdullah ibn
Abbas commented that this command refers to correcting their behavior. Nu'man ibn Bashir
(may Allah be pleased with him) said, “Whoever commits an offense that does not reach the
level of hudud is still to be considered among those who transgress limits." The Prophet
(peace be upon him) said, “When your children reach the age of ten and do not pray, strike
them lightly.” The consensus of the companions also confirmed the application of ta’zir.
Sometimes, ta’zir can take the form of a severe reprimand or verbal warning. Alternatively,
it can be executed through actions such as pulling the ear, slapping lightly, or striking the
back of the neck with the palm without causing harm. The maximum number of lashes for
ta’zir, according to Imam Abu Hanifa (may Allah have mercy on him), is thirty-nine lashes.
In the Zahir al-Riwayah, it is narrated from Abu Yusuf (may Allah have mercy on him) that
the maximum number is seventy-five lashes in one narration, and seventy-nine in another.
Imam Muhammad (may Allah have mercy on him) is reported to have given different
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rulings: in one narration, he supports Abu Hanifa’s position, and in another, he follows Abu
Yusuf’s opinion. Nu'man ibn Bashir (may Allah be pleased with him) stated: "Whoever
commits an offense that does not reach the level of hudud is among those who have
transgressed limits." Based on this hadith, Imam Abu Hanifa derived the minimum
punishment, which is less than the forty lashes prescribed for a slave. Islamic law specifies
different types of offenses and their respective punishments. For example, for drinking
alcohol (khamr), a free person receives eighty lashes, while a slave receives forty. Imam Abu
Hanifa (may Allah have mercy on him) accepted a punishment less than the forty lashes,
which is thirty-nine. Abu Yusuf (may Allah have mercy on him) argued that since free
individuals are more significant, they should receive seventy-nine lashes, one less than the
prescribed eighty for gadhf (slander). In determining fa’zir punishments, scholars aim for a
middle ground between these two numbers.

Imam Malik (may Allah have mercy on him) held that there is no fixed limit on the
maximum number of lashes for ta'zir, and if the imam sees benefit for the public interest,
the punishment may exceed the maximum limit of hudud.

The minimum number of lashes for ta'zir is three, as mentioned by Imam Quduri (may
Allah have mercy on him), who believed that below this number, deterrence, governance,
and precautionary measures would not be achieved.

Temirtoshi (may Allah have mercy on him), citing Imam Sarakhsi, stated that there is
no strict minimum for ta’zir, and it is left to the discretion of the local ruler or imam. Since
the goal of ta'zir is deterrence and governance, it varies depending on the circumstances of
the crime. For some, ta’zir may take the form of advice, a slap to the face, a beating, or
imprisonment.

An-Nihayah explains that for high-ranking individuals, such as scholars or officials,
ta'zir is carried out publicly. The judge would say, “It has come to our attention that you
committed these actions,” and the offense would be announced and dealt with in court. For
middle-class individuals, such as merchants, ta’zir involves public disclosure, dragging to
court, and imprisonment. For the common people, flogging or whipping may be included
alongside the punishments mentioned above.

According to a narration from Imam Abu Yusuf (may Allah have mercy on him), it is
permissible for the ruler to confiscate the property of offenders as ta’zir. However, the
fatwas of Imams Abu Hanifa and Muhammad (may Allah have mercy on them) state that
this is not permissible, except in cases involving rebels or those who oppose state authority.
The three Imams — Abu Hanifa, Malik, and Ahmad — along with the Shafi'i school, generally
hold that confiscation of property is impermissible. However, if the imam sees it fit, the
scholars of the Hanafi, Maliki, and Hanbali schools argue that ta’zir should be enforced in
legal matters. The Shafi'i school holds that it is not obligatory.

In our school of thought, ta’zir serves as a form of legal admonishment, and like hudud
punishments, its enforcement is obligatory. If the imam finds it beneficial, corporal
punishment and imprisonment may also be imposed. The lashes administered in ta’zir are
stronger than those in hudud, as the number of lashes is fewer, but their intensity is greater,
ensuring that the purpose of governance is not lost (Ismail, 2019).
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Burhan al-Din al-Bukhari, in his work al-Muhit, mentions that Imam Muhammad (may
Allah have mercy on him) stated, “In ta’zir, the lashes should be spread across different
parts of the body, while in hudud, they are applied to a single area. (al-Qori, 1997)”

Conclusion

In conclusion, crimes subject to fa'zir are diverse, and the corresponding
punishments vary accordingly. It is essential that the severity of the crime and the offender’s
circumstances are taken into account by the judge or imam when determining and
implementing ta’zir. A more detailed analysis of these punishments can be found in the
master’s thesis on this topic.
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